NON-PROFIT ORGANISATIONS – A SUMMARY OF THE HENRY REPORT
Prof Myles McGregor Lowndes, Queensland University of Technology 
Tel: 07-3138-2936
Email: m.mcgregor@qut.edu.au  

The Henry Report clearly identifies that, despite numerous inquiries and investigations, few of the recommendations of previous inquiries into the not for profit sector have been implemented. It appears to endorse the direction of the main recommendation from such inquiries.

The Treasurer in responding to the Henry report has stated that the government will not: 

Do any changes to the tax system that harm the not-for-profit sector, including removing the benefit of tax concessions, raising the gift deductibility threshold or changing income tax arrangements for clubs (see Rec 9e, 13, 41, 43 & 44).

As to gets to decide what ‘harms’ the sector or how this is to be established is anyone’s guess. To confuse matters even further, the Treasurer prefaced those remarks with:

In the interests of business and community certainty, the Government advises that it will not implement the following policies at any stage.

It looks like little will be done in the short term, but there may be wriggle room.

The time spent by the sector in compiling submissions to these inquiries must be significant, with very little tangible return to the sector, their members, clients or the general community.

While the Henry summary and full report is a 1,000 page read, the recent Productivity Commission’s research project adds close to 1,500 pages of official report about reforming the not for profit sector, culminating in 40 multi-point recommendations spanning 13 pages. There were another 5,133 pages of submissions to the Productivity Commission during its investigation.

This comes on top of the Industry Commission Report on Charitable Organisations in 1995, the Treasury’s Charity Definition Inquiry in 2002, the Tax Board Review of the Draft Charities Bill in 2004, and the Senate Economics Committee report on charity reporting in 2008 – all of which resulted in a total of 12,920 pages of public submissions, 1,344 pages of official report and 98 recommendations. 

The current Government indicated that its response to both the Productivity Commission and the Senate Economics Committee reports were to await the release of the Henry review of the tax system. The report has been released and the government appears to have no appetite for any reform.
Anyway, some of the main recommendation the Henry report made in relation to not for profit organisations are:

Taxation 

The current income tax exemptions for not for profit organisations have been confirmed by the Henry report. Further, it has not recommended that the High Court’s Word Investment decision be disturbed. This allows not for profit organisations to apply their unrelated business income to their stated purposes without attracting income tax. The Seventh Day Adventist Church and their health food business, as well as thousands of other unrelated business ventures used by charities to cross subsidise their activities are safe for now. It may be a different story if clearly abusive tax behaviour arises through such arrangements.

Gift Deductions

 The minimum gift deduction is recommended to rise from $2 to $25 in order to relieve compliance costs in receipting by not for profit organisations. This is a re cycling of a recommendation made by the Industry Commission in 1995, but never implemented. There was no substantial agitation by not for profit organisations for this proposal and probably has more to do with other Treasury agendas of future streamlining of deductions for a ‘no-file tax return’.

The Big Elephant

The report recommends that Fringe Benefits Tax (FBT) concessions be wound back over a ten year period with direct grants being made on an application basis to affected not for profit organisations. It is not clear how this will interact with the other recommendation generally for FBT to have the liability for tax fall upon the employee for the majority of benefits and its simplification. It is unlikely that the sector will be trusting of a direct grant process through departments and agencies, rather than an ‘as of right’ entitlement. In any case, the non-indexation of the FBT caps will mean that any real benefits will have been severely eroded well before ten years passes.

Oversight and regulation

Recommendation 41 of the Henry report suggests a Charity Commission to regulate all not for profit organisations on a national basis. It also assigns the task of streamlining tax concessions and the technical definition of charity to this body. Such matters involve political decisions and one might infer that such a body would be under political direction. This is not the national regulation favoured by the majority of submissions to the Productivity Commission which sought a well resourced and politically independent regulator.

The Productivity Commission report recommended that the award and scrutiny of tax concession status for not for profits be moved from the Australian Taxation Office to a new ‘one stop shop’ which would also register national fundraising organisations and provide a portal for corporate and financial reporting. Clearly, the majority of the submissions were in favour of a well-resourced, independent regulator akin to the UK’s Charity Commission model, but the Productivity Commission decided on a compromise: a ‘statutory body corporate or organ’ within the Australian Securities and Investment Commission. It is not clear what exactly the Henry report had in mind.

Gaming

The Henry report, taking its cue from the Productivity Commission recommendations, seeks to nationalise gaming regulation and taxation with large clubs being made to pay full income tax. The report acknowledges that to discard the doctrine of mutuality which effectively makes small clubs and association income tax exempt would be inappropriate. It is important that such small social and hobby clubs be left outside the taxation system for reduction of inappropriate compliance costs and the encouragement of civil society and social capital.

What’s next?

The government may take the opportunities in the budget or the election to take the sector into its confidence and outline, what, if anything, it intends to do to reform the identified mess that is not for profit regulation. Then again, it may need another inquiry.
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